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 1-3  [intentionally omitted] 

 

 

 4.  TIME: 9:00  CASE#: MSC16-00836 
CASE NAME: ALLIED FIRE VS. RIGGERS LOFT 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT AND STIPULATION 
FILED BY ALLIED FIRE PROTECTIONS 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The motion is granted as prayed.  Plaintiff to prepare and submit 
an order and Judgment consistent with this ruling. 

 

 

5.  TIME: 9:00  CASE#: MSC17-01566 
CASE NAME: CAPITAL ONE VS. NGUYEN 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY JOHN M. NGUYEN 
* TENTATIVE RULING: * 
 
The motion is granted.  
 
Although Mr. Nguyen’s declaration is sparse, it does say, under penalty of perjury, that 
Mr. Nguyen was not served and did not have actual notice of the lawsuit. When a party seeks 
relief from default, all doubts are to be resolved in favor of granting that relief. Rappleyea v. 
Campbell (1994) 8 Cal.4th 975, 980. This is because California law has a strong preference for 
resolving disputes on their merits. Fasuyi v. Permatex, Inc. (2008) 167 Cal.App.4th 681, 696. 
 
The answer included with the moving papers is deemed filed and served on all parties who have 
appeared in this action as of the date of this order. 
 
The Court sets a case management conference for 9:00 a.m. in Department 15 on August 9, 
2018.  At that time, the parties should be prepared to set a trial date. 

 

 

6.  TIME: 9:00  CASE#: MSC17-01836  
CASE NAME: CREDITORS ADJUSTMENT BUREAU, INC. VS. PARKER 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGS.  (Set 1) 
FILED BY CREDITORS ADJUSTMENTS BUREAU, INC. 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The motion is granted as prayed. 
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7.  TIME: 9:00  CASE#: MSC17-01836  
CASE NAME: CREDITORS ADJUSTMENT BUREAU, INC. VS. PARKER 
HEARING ON MOTION TO COMPEL RESPONSE TO DEMAND FOR PRODUCTION  (Set 1) 
FILED BY CREDITORS ADJUSTMENTS BUREAU, INC. 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The motion is granted as prayed. 

 

 

8.  TIME: 9:00  CASE#: MSC17-01836  
CASE NAME: CREDITORS ADJUSTMENT BUREAU, INC. VS. PARKER 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY CREDITORS ADJUSTMENTS BUREAU, INC. 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The motion is granted as prayed. 

 

 

9.  TIME: 9:00  CASE#: MSC17-02236 
CASE NAME: REQUEL M. LEE VS. PRESENIUS USA INC. 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY ATR INTERNATIONAL INC., et al.  
* TENTATIVE RULING: * 
 
The parties have advised the Court that the matter has settled. Accordingly, the demurrer is 
off-calendar. 

 

 

10.  TIME: 9:00  CASE#: MS17-02246 
CASE NAME: REZAPOUR VS. US BANK NATIONAL ASSOCIATION 
SPECIALLY SET HEARING ON: OSC RE PRELIMINARY INJUNCTION 
SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
The matter is continued to June 25, 2018 at 9:00 AM. 
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11.  TIME: 9:00  CASE#: MS18-00416 
CASE NAME: CYRYS G.  VS.  YMCA OF THE EAST BAY 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY YMCA OF THE EAST BAY, PAMELA WILLIAMS 
* TENTATIVE RULING: * 
 
Although no opposition to the demurrer has been filed, the Court notes that plaintiff attempted to 
file an amended pleading on May 18, 2018.  
 
The demurrer is sustained with leave to amend. An amended complaint must be filed and 
served on or before June 18, 2018. 

 

 

12.  TIME: 9:00  CASE#: MS18-00416 
CASE NAME: CYRYS G.  VS.  YMCA OF THE EAST BAY 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES 
FILED BY YMCA OF THE EAST BAY, PAMELA WILLIAM  
* TENTATIVE RULING: * 
 
Although no opposition to the motion to strike has been filed, the Court notes that plaintiff 
attempted to file an amended pleading on May 18, 2018. 
 
The motion is granted with leave to amend.  An amended complaint must be filed and served 
on or before June 18, 2018. 

 

 

13.  TIME: 9:00  CASE#: MSL17-01106 
CASE NAME: BARCLAYS BANK VS. FOUNTAIN 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY BARCLAYS BANK DELAWARE 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The motion is granted as prayed. 
 

 

14.  TIME: 9:00  CASE#: MSL17-04976 
CASE NAME: STATE FARM VS. SIBRIAN 
HEARING ON MOTION TO/FOR LEAVE TO FILE AN AMENDED COMPLAINT AND FILED 
BY STATE FARM MUTUAL AUTOMOBILE INSURANCE 
* TENTATIVE RULING: * 
 
No opposition had been filed.  The motion is granted as prayed. 
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15.  TIME: 9:00  CASE#: MSN18-0296 
CASE NAME: CHOCHRAN VS. PROLO 
HEARING ON PETITION TO CONFIRM FINRA AWARD 
FILED BY NICHOLAS COWLES CHOCHRAN, CLARENCE YEE 
* TENTATIVE RULING: * 
 
The Petition is granted. The Arbitration Award is confirmed. 

 

 
ADD-ON 

 

16.  TIME: 9:01  CASE#: MSC17-00536 
CASE NAME: ODUAH VS. BANK OF AMERICA 
HEARING ON DEMURRER TO 2ND AMENDED COMPLAINT 
FILED BY  OCWEN LOAN SERVICING LLC  
* TENTATIVE RULING: * 
 
The Court continued the hearing on this matter from May 21, 2018 to June 4, 2018 to consider 
Plaintiff’s argument regarding leave to amend to name Ms. Crump as a defendant. For the 
reasons described further, below, the Demurrer is sustained, without leave to amend. 

Before the Court is a demurrer (the “Demurrer”) filed by Defendant Ocwen Loan Servicing, LLC 
(“Defendant” or “Shellpoint”). The Demurrer relates to the Second Amended Complaint (“SAC”) 
filed by Plaintiff Dean Oduah (“Plaintiff” or “Oduah”). The SAC pleads causes of action for (1) 
breach of contract; (2) promissory estoppel; (3) negligent failure to fulfill promise; (4) breach of 
contract & interference with 3rd party beneficiary contract; (5) negligent misrepresentation in 
loan modification; (6) fraud; (7) violation of Bus. & Prof. Code § 17200 et seq.; (8) quiet title; and 
(9) declaratory relief. 

The Court also notes that Plaintiff’s claim for (4) breach of contract & interference with 3rd party 
beneficiary contract is new in the SAC. This Court previously sustained demurrers to Plaintiff’s 
First Amended Complaint with one opportunity to amend. 

Where the Court’s order sustains a demurrer with leave to amend, “the plaintiff may amend his 
or her complaint only as authorized by the court’s order.” Harris v. Wachovia Mortgage, FSB 
(2010) 185 Cal. App. 4th 1018, 1023. The plaintiff may not amend the complaint to add new 
causes of action without having obtained permission to do so, unless the new causes of action 
are within the scope of the order granting leave to amend. Id. Where a cause of action “directly 
responds” to the trial court’s reason for sustaining the demurrer, the rule that new causes of 
action may not be added does not apply. Patrick v. Alacer Corp. (2008) 167 Cal. App. 4th 995, 
1015. 

Here, the new cause of action against Defendant for breach of a third party beneficiary contract 
is not within the scope of the order granting leave to amend and does not “directly respond” to 
the Court’s reasoning sustaining these specific Defendants’ prior demurrer. Even if the Court 
agreed that this claim was properly included in the SAC, Plaintiff does not have standing to bring 
this claim. See, e.g., MEGA Life & Health Ins. Co. v. Superior Court (2009) 172 Cal.App.4th 
1522, 1528-32 (non-party to contract may not sue in tort notwithstanding status as “intended 
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beneficiary”); see also Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 615-616 
(“[I]ndividual borrowers are merely incidental beneficiaries of the National Mortgage Settlement, 
and so have no right to bring third-party suits to enforce the Consent Judgment.”). 

As a consequence, the Demurrer to this cause of action is sustained, without leave to amend. 

Analysis 

Indispensable Party 

As the Court previously noted, April Crump is a necessary and indispensable party. Plaintiff 
attempts to address this issue with his allegation that his former spouse “filed a Quit Claim Deed 
… [deeding] all of her right title and interest in the subject Property to him[.]” SAC at ¶ 14. 
Nevertheless, Ms. Crump was a party to the Deed of Trust prior to the foreclosure. She was also 
a party to the 2013 loan modification agreement. SAC at Ex. A.  

If Plaintiff were able to obtain his requested relief, Ms. Crump’s rights and obligations, on a loan 
previously secured by the Property, would necessarily be affected. Tracy Press, Inc. v. Superior 
Court (2008) 164 Cal.App.4th 1290, 1298 (“a person is an indispensable party if his or her rights 
must necessarily be affected by the judgment.”). Furthermore, Defendants could be subjected to 
“double, multiple or otherwise inconsistent obligations.” Edwards v. Fed. Home Loan Mortg. 
Corp. (N.D. Cal. Nov. 13, 2012) No. C 12-04868, 2012 U.S. Dist. LEXIS 162179 at *10 
(“Edwards”). Ms. Crump is a “necessary” party in this action. Cal. Code Civ. Proc. § 430.10(d). 

At the prior hearing, Plaintiff cited Patrick v. Alacer, supra, for his contention that the Court 
should grant him leave to amend for failure to join an indispensable party under § 430.10(d) and 
that he be permitted to name Ms. Crump as a defendant in an amended complaint. In Alacer, 
the Court of Appeal found that a trial court had correctly sustained a demurrer to a declaratory 
relief claim for failure to join indispensable parties, but that it should have given leave to amend 
to add them as a defendant. 

At the outset, the Court notes that Plaintiff has already had a previous amendment opportunity 
after the Court identified the indispensable party issue and the Plaintiff declined to name Ms. 
Crump as a Defendant at that time. Critically, however, that the Plaintiff has failed to join Ms. 
Crump is an alternative basis for sustaining this Demurrer. Even if the SAC did not fail for failure 
to join an indispensable party, and even assuming arguendo that Plaintiff had named Ms. 
Crump as a defendant, Plaintiff has failed to allege facts sufficient to state causes of action for 
(1) breach of contract; (2) promissory estoppel; (3) negligent failure to fulfill promise; (5) 
negligent misrepresentation in loan modification; (6) fraud; (7) violation of Bus. & Prof. Code 
§ 17200 et seq.; (8) quiet title; and (9) declaratory relief. 

Breach of Contract 

“[T]he elements of a cause of action for breach of contract are (1) the existence of the contract, 
(2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and (4) the 
resulting damages to the plaintiff.” Oasis W. Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 
821. 

Plaintiff alleges that “[o]n or about July 12, 2013[,] pursuant to promises to return Title and 
Possession to Plaintiff[,] BOFA, acting through Ocwen, caused Plaintiff to pay new consideration 
and to enter into a contract to modify a loan attached hereto as Exhibit ‘A’.” SAC at ¶ 69. Exhibit 
A to the SAC is a Loan Modification Agreement between Borrowers Dean C Oduah and April 
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Crump and Lender Ocwen Loan Servicing, LLC. As noted above, the loan agreement suffers 
from the indispensable party problem with respect to Ms. Crump. Furthermore, Plaintiff has not 
provided any additional detail with respect to any oral agreement to “work to return both 
possession and title to Plaintiff in a specific period of time.” SAC at ¶ 70. Notwithstanding his 
prior opportunity to amend, Plaintiff has added no detail regarding when the alleged agreement 
was reached, with whom, and what precisely were the terms. See generally SAC at ¶¶ 69-83. 

Plaintiff has not alleged facts sufficient to state a claim for breach of contract. 

Promissory Estoppel 

The elements of a promissory estoppel claim are “(1) a promise clear and unambiguous in its 
terms; (2) reliance by the party to whom the promise is made; (3) [the] reliance must be both 
reasonable and foreseeable; and (4) the party asserting the estoppel must be injured by his 
reliance.” Jones v. Wachovia Bank (2014) 230 Cal.App.4th 935, 945. 

Plaintiff alleges that “Ocwen by and through representatives known to it solicited Plaintiff to 
enter into the identified loan modification signed and finalized on or about August 1, 2013 
(Attached as Exhibit ‘A’) and stated to Plaintiff that the solicitation was the result of the 
settlement by and between BOFA, Ocwen and the DOJ and the California Attorney General on 
behalf of the State of California.” SAC at ¶ 10. The SAC refers generally throughout to “the 2013 
loan modification solicited by BOFA through Ocwen and entered into by Plaintiff was the direct 
result of the identified DOJ settlement” (SAC at ¶ 11) and to “representations” generally, but 
there is insufficient detail regarding who specifically made the promise, when the promise was 
made, and what the terms of that promise. The loan modification agreement attached to the 
complaint is dated, but the persons who made promises to plaintiffs, the dates those promises 
were made, or the specific content of those promises are not alleged. The greatest detail comes 
at the third bullet point of page six where Plaintiff alleges: “BOFA through Ocwen, through a 
representative known to Ocwen, promised Plaintiff, in 2013, that if he entered into the loan 
modification and paid the new consideration that BOFA through Ocwen would act to return both 
possession and title to him. The representation was that possession and title was that 
possession and title would be returned to him within 30 days.” Plaintiff further alleges that 
“Plaintiff provided a letter to Ocwen to authorize Ocwen to negotiate with the HOA on his behalf 
for the return possession [sic] and title to him.” SAC at p. 6, bullet point 5. At best these appear 
to be conditional “promises” that are neither clear no unambiguous in their terms. These alleged 
promises are fatally uncertain because they contain no essential terms. The SAC does not 
allege that Ocwen provided any essential terms such as schedules for return of possession or 
rights and remedies of the parties in case of default. The alleged promise is insufficiently clear 
and unambiguous to support a promissory estoppel claim. See Laks v. Coast Fed. Sav. & Loan 
Assn. (1976) 60 Cal.App.3d 885, 891. As a consequence, Plaintiff has failed to allege facts 
sufficient to state a cause of action for promissory estoppel. 

Negligent Failure to Fulfill Promise 

This claim is largely duplicative of Plaintiff’s claim for promissory estoppel; as a consequence, it 
fails for the reasons discussed above. And, as the Court noted in its prior order on Demurrer to 
Plaintiff’s First Amended Complaint and in the beginning of this Order, to the extent this claim 
seeks to challenge any settlement agreement between Bank of America and government 
agencies, Plaintiff lacks standing to bring such a claim. See Graham v. Bank of America, N.A. 
(2014) 226 Cal.App.4th 594, 615-16 (borrower seeking declaratory relief based on the National 
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Mortgage Settlement lacked standing to enforce consent judgment as he was merely an 
incidental beneficiary). 

Plaintiff has not alleged facts sufficient to state a cause of action for negligent failure to fulfill 
promise. 

Negligent Misrepresentation in Loan Modification 

The elements of a cause of action for fraud are: “(1) a misrepresentation, which includes a 
concealment or nondisclosure; (2) knowledge of the falsity of the misrepresentation, i.e., 
scienter; (3) intent to induce reliance on the misrepresentation; (4) justifiable reliance; and (5) 
resulting damages. Small v. Fritz Companies, Inc. (2003) 30 Cal.4th 167, 173. The same 
elements comprise a cause of action for negligent misrepresentation, except there is no 
requirement of intent to induce reliance.” Cadlo v. Owens-Illinois, Inc. (2004) 125 Cal.App.4th 
513, 519. “Each element in a cause of action for fraud or negligent misrepresentation must be 
factually and specifically alleged.” Id. 

The specific factual representation at issue is unclear; it appears to be “statements made by to 
him [sic] in the summer of 2013, by BOFA by and through each of its loan servicers beginning 
with Ocwen that if he signed the 201 loan modification paper work and paid the trial loan 
modification payments that Title and Possession would be returned to him and that the loan 
modification would occur.” SAC at ¶ 114. Later in the SAC, Plaintiff alludes to “promises as 
made” (see e.g. SAC at ¶ 128) but provides no specificity with respect to who made a factual 
representation and when.  

Plaintiff has failed to state facts sufficient to constitute a cause of action for negligent 
misrepresentation. 

Fraud 

“Each element in a cause of action for fraud … must be factually and specifically alleged.” Cadlo 
v. Owens-Illinois, Inc. (2004) 125 Cal.App.4th 513, 519. In a fraud claim against a corporation, a 
plaintiff must allege the names of the persons who made the misrepresentations, their authority 
to speak for the corporation, to whom they spoke, what they said or wrote, and when it was said 
or written. Lazar v. Superior Court (1996) 12 Cal.4th 631, 645. The SAC lacks this detail. 

Plaintiff has failed to state facts sufficient to constitute a cause of action for fraudulent 
misrepresentation. 

Violation of Bus. & Prof. Code § 17200 et seq. 

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 
unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 
practice. § 17200. A claim may be brought under the UCL by a person who has suffered injury 
in fact and has lost money or property as a result of unfair competition. Cal. Bus. & Prof. Code 
§ 17204. Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 
deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that 
the economic injury was the result of, i.e., caused by, the unfair business practice that is the 
gravamen of the claim. See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337 
(“Kwikset”). Restitution is the only form of damages available under the UCL. See Korea Supply 
Co. v. Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 1147. 
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As with the FAC, the alleged unfair conduct complained of appears to be Defendant’s alleged 
misrepresentations with respect to reinstating Plaintiff’s title. SAC at ¶¶ 130. Plaintiff now also 
appears to include Bank of America’s settlement with the DOJ as a basis for this claim. Id. 
However, as noted above, Plaintiff lacks standing to challenge any agreement between 
Defendant and a government agency. See Graham v. Bank of America, N.A. (2014) 226 
Cal.App.4th 594, 615-16. Plaintiff now alleges economic harm in the form of “tax assessments 
and credit impacts.” SAC at ¶ 130. However, still absent from the SAC are any allegations of 
causation. In the absence of allegations that Plaintiff’s alleged economic harm was caused by 
Defendant’s alleged unfair fraudulent conduct, Plaintiff has not alleged facts sufficient to state a 
cause of action for violation of Business and Professions Code § 17200. 

Quiet Title 

The elements of an action to quiet title are: (1) “the plaintiff is the owner and in possession of the 
land,” and (2) “the defendant claims an interest therein adverse to [the plaintiff].” South Shore 
Land Co. v. Petersen (1964) 226 Cal. App. 2d 725, 740-741. A borrower cannot quiet title to 
secured property without alleging that he paid the debt secured by the property. See, e.g., Miller 
v. Provost (1994) 26 Cal.App.4th 1703, 1707 (“a mortgagor of real property cannot, without 
paying his debt, quiet his title against the mortgagee.”).  

Plaintiff has not alleged tender. Neither has Plaintiff alleged that he is exempt from the tender 
requirement. As the Court noted in its previous order, there are four exceptions to the tender 
requirement in the nonjudicial foreclosure context: First, if the borrower’s action attacks the 
validity of the underlying debt, a tender is not required since it would constitute an affirmation of 
the debt. Second, a tender will not be required when the person who seeks to set aside the 
trustee’s sale has a counterclaim or set-off against the beneficiary. Third, a tender may not be 
required where it would be inequitable to impose such a condition on the party challenging the 
sale. Fourth, no tender will be required when the trustor is not required to rely on equity to attack 
the deed because the trustee’s deed is void on its face. See Lona v. Citibank, N.A. (2011) 202 
Cal.App.4th 89, 112-13. There are no allegations in the SAC that would support any of these 
exceptions. 

Plaintiff has failed to allege facts sufficient to state a claim for quiet title. 

Declaratory Relief 

Plaintiff’s claim for declaratory relief is derivative of his other claims. And for the reasons set 
forth, above, he has failed to allege facts sufficient to state a claim for declaratory relief. 

 

 

 


